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WASHINGTON, D.C. 20554
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GTOC Tariff FCC No.1
GTOC Transmittal No. 1148

)
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)
)
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)
)

CC Docket No. 98-79

COMMENTS OF THE
NATIONAL ASSOCIATION OF REGULATORY UTILITY COMMISSIONERS

Pursuant to the Federal Communications Commission's ("FCC" or "Commission") Rules of

Practice and Procedure, the National Association ofRegulatory Utility Commissioners ("NARUC")

respectfully submits the following general comments in response to the Common Carrier Bureau's

("CCB") August 20, 1998 "Order Designating Issues for Investigation."

In this proceeding, the FCC has asked for comment on whether GTE's DSL tariff offering

is jurisdictionally interstate. At a minimum, the FCC jurisdictional determination in this

proceeding will influence the resolution of related issues in other proceedings pending before the

FCC, several State Commissions, and at least one district court. NARUC respectfully requests that

the FCC work cooperatively with the States, to consider under what circumstances and through

what mechanisms this purportedly special access traffic may be treated as interstate, intrastate, or

jurisdictionally mixed. In support ofthis request, NARUC offers the following comments:
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I. BACKGROUND

On May 15, 1998, GTE filed Transmittal No. 1148 establishing a new offering, GTE DSL

Solutions-ADSL Service, to become effective May 30,1998 in portions ofthe following 14 States:

California, Florida, Hawaii, Illinois, Indiana, Kentucky, Michigan, Missouri, North Carolina, Ohio,

Oregon, Texas, Virginia, and Washington.

GTE describes its offering as an "interstate data special access service" that provides a high

speed access connection between an end user subscriber and an Internet Service Provider ("ISP")

by utilizing a combination of the subscriber's existing local exchange physical plant (i.e., copper

facility), a specialized DSL-equipped wire center, and transport to the network interface, e.g. the

frame relay switch, where the ISP will connect to GTE's network. The DSL service offering will

enable the simultaneous transmission of voice dialed calls and high speed data access over a single

path, thereby reducing the need for subscribers to obtain additional lines for their Internet access

capabilities, according to GTE. On May 29, 1998, the CCB suspended the transmittal for one day

and, subsequently, issued an order in August which posed the question: "whether GTE's DSL

service offering constitutes an interstate access service and thus is subject to the Commission's

jurisdiction." 1 The FCC has not previously addressed the lawfulness of a DSL service in the

context of an interstate tariff such as that filed by GTE.

The FCC's August Designation Order also askes if the FCC should defer to the states the
tariffing ofretail DSL services to lessen the possibility of a price squeeze.
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II. COMMENTS

The FCC should work cooperatively and expeditiously with the States, to consider under what
circumstances and through what mechanisms Internet traffic may be treated as interstate,
intrastate, orjurisdictionally mixed.

NARUC's July 1998 resolution captioned "Reciprocal Compensation for Calls to ISPs"

specifically recognizes that any action the FCC takes with respect to this purportedly H~pecial

access" GTE tarifffiling will, at a minimum, influence numerous other pending and completed

State and Federal proceedings. For example, if the FCC should find GTE's ADSL service is

interstate, it is likely that some will argue that finding should also apply to dial-up ISP service.

Indeed, at least one ofNARUC's members has opened a docket to examine GTE's provisioning of

ADSL services.

At the core of the CCB inquiry in this proceeding is the jurisdictional status of internet

traffic. In related proceedings involving switched services, the FCC has been urged to find that

calls to ISPs involving the exchange of traffic between carriers within the same local calling area

are within the FCC's exclusive jurisdiction and outside of State responsibility under Section 252 of

the Telecommunications Act of 1996.

However, court decisions to date support a determination that the States have regulatory

oversight for these reciprocal compensation arrangements, including calls to ISPs, a fact that the

FCC must consider in the course of resolving any interconnection proceedings. Indeed, a recent

Texas district court decision addressed the question ofthe jurisdictional nature of such traffic by
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stating "[a]s a matter of law, with respect to ISP traffic, this Court agrees with the PUC's finding

that' [w]hen a transmission path is established between two subscribers in the same mandatory

calling area, traffic carried on that path is local traffic, with the telecommunications service

component of the call tenninating at the ISP location.' PUC Order at 4." See, Southwestern Bell

Telephone Company v. Texas Public Utility Commission et ai., MO-98-CAA3, Slip Opinion at 5

(W.D. Texas, Midland-Odessa Division June 4, 1998).

In a previous resolution, adopted at NARUC's 1997 Fall Meeting, we resolved that "at least

as long as the FCCs current rule regarding ISP traffic remains in effect, such traffic should

continue to be treated as subject to State jurisdiction in interconnection agreements or tariffs" and

"be governed by the same legal authority of the applicable State commission that applies to all such

interconnection agreements or tariffs." The more recent July resolution points out that at least 19

State commissions, in proceedings where the jurisdictional status ofthe traffic was at issue, have

responsibly exercised jurisdiction with respect to the reciprocal compensation issue. Those

decisions demonstrate that the States are adequately and ~ppropriately carrying out their

responsibilities in overseeing the provision of local telecommunications service in situations that

involve new demands on local networks by ISPs.

The resolution makes clear that, at a minimum, with respect to agreements concerning

reciprocal compensation obligations, State commissions are adequately positioned to fulfill the

Act's intent and carriers should seek relief at the State commissions, rather than asking the FCC to

upset the regulatory balance achieved in the Act by asserting federal jurisdiction. Indeed,
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NARUC's resolution "holds that reciprocal compensation arrangements, including those for calls to

ISPs, are subject to State authority without the needfor the FCC to intervene or otherwise act on

this matter."

Finally, citing, inter alia, GTE's filing in this docket, the resolution specifically suggests

that, to the extent "the broader issue of the jurisdictional treatment of Internet access over the public

switched network" is implicated by an FCC determination, the FCC should work cooperatively

and expeditiously with the States, to consider under what circumstances and through what

mechanisms this traffic may be treated as interstate, intrastate, or jurisdictionally mixed.

As it is clear the FCC's determination in this docket could have a significant impact on

completed, current and future State (and federal) proceedings, NARUC's resolution makes clear

that the FCC should carefully examine any State commission comments filed in this proceeding

and also carefully examine the 21 State decisions addressing, either tangentially or directly, the

jurisdictional status of internet traffic. To assist the Commission with this investigation, I have

appended a list ofmost of the relevant State decisions and pleadings and, where possible, copies of

the decisions/pleadings themselves. 2

2 Moreover, the tone and content of the resolution suggest the FCC should carefully
investigate arguments proffered by others that (1) GTE's proposed tariff may be an attempt to
forum shop to avoid 21 existing State decisions on the reciprocal compensation issue or generate
legal precedent to collaterally attack those decisions, (2) an interstate tariff may result in price
squeezes, and (3) a rulemaking proceeding may result in a better record as a basis for making such
jurisdictional determinations which have potentially significant impacts.
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III. CONCLUSION

NARUC respectfully requests the FCC carefully consider the forgoing before taking final

action in this docket.

Respectfully submitted,
"\

National Association of
Regulatory Utility Commissioners

1100 Pennsylvania Avenue, Suite 608
Post Office Box 684
Washington, D.C. 20044

(202) 898-2200

September 18, 1998
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APPENDIX A - NARUC'S JULY 1998 RESOLUTION

Reciprocal Compensation for Calls to ISPs

WHEREAS, The Federal Communications Commission ("FCC") has been urged to find
that calls to Internet service providers ("ISPs") involving the exchange of traffic between carriers
within the same local calling area are within the FCC's exclusive jurisdiction and outside of state
responsibility under Section 252 of the Telecommunications Act of 1996; and

WHEREAS, The court decisions to date support that the states have regulatory oversight for
these reciprocal compensation arrangements, including calls to ISPs, which must not be disregarded
by the FCC in the course of resolving interconnection proceedings; and

WHEREAS, The National Association of Regulatory Commissioners ("NARUC") has
previously adopted a resolution at its 1997 Fall Meeting that "at least as long as the FCC's current
rule regarding ISP traffic remains in effect, such traffic should continue to be treated as subject to
state jurisdiction in interconnection agreements or tariffs" and "be governed by the same legal
authority of the applicable state commission that applies to all such interconnection agreements or
tariffs;" and

WHEREAS, At least 19 state reciprocal compensation decisions demonstrate that the states
are adequately and appropriately carrying out their responsibilities in overseeing the provision of
local telecommunications service in situations that involve new demands on local networks by
ISPs; and

WHEREAS, Carriers that have concerns about either the rates to be charged for any
intrastate telecommunications service or compliance with any state regulations, should seek relief at
the state commissions, rather than requesting the FCC to upset the regulatory balance achieved in
the Act by asserting federal jurisdiction or otherwise intervening; and

WHEREAS, The broader issue of the jurisdictional treatment of Internet access over the
public switched network (PSN) has arisen not only in reciprocal compensation disputes, but also in:

-SBC and GTE filings at the FCC to offer their xDSL services exclusively under interstate tariffs,

-Filings under S. 706 of the Act by Bell Atlantic Corp., Ameritech Corp. and US WEST
Communications, Inc. for treatment of advanced services as unregulated or exempt from various
sections of the Act,

-The NECA petition for freezing or averaging separations factors to avoid large year to year shifts
due to Internet access traffic,

-The FCC's ongoing investigation ofInternet usage over the PSN; now, therefore, be it

RESOLVED, That the Executive Committee of the National Association of Regulatory
Utility Commissioners (NARUC), convened at its 1998 Summer Meetings in Seattle, Washington,
holds that reciprocal compensation arrangements, including those for calls to ISPs, are subject to
state authority without the need for the FCC to intervene or otherwise act on this matter; and be it
further

8



RESOLVED, That if the FCC intervenes regarding the broader jurisdictional issues of
Internet access over the PSN, it should work cooperatively and expeditiously with the states, to
consider under what circumstances and through what mechanisms this traffic may be treated as
interstate, intrastate, or jurisdictionally mixed; and be it further

RESOLVED, That the NARUC General Counsel be directed to file and take any
appropriate actions to further the intent of this resolution.

Sponsored by the Committee on Communications

Adopted July 29, 1998

APPENDIX B - LIST OF RELVANT STATE DECISIONSIPLEADINGS

1 ARIZONA - Attached.

Arizona Corporation Commission, Petition ofMFS Communications Company, Inc. for Arbitration
ofInterconnection Rates, Terms, and Conditions with US West Communications, Inc., Pursuant to
47 U.S.c. § 252(b) of the Telecommunications Act of 1996, Opinion and Order, Decision No.
59872, Ariz. CC Docket Nos. U-2752-96-362 and E-I051-96-362 (Oct. 29, 1996)

2. COLORADO - Attached.

Colorado Public Utilities Commission, Petition ofMFS Communications Company, Inc., for
Arbitration Pursuant to 47 Us.c. § 252(b) ofInterconnection Rates, Terms, and Conditions with U
S West Communications, Inc., Decision Regarding Petition for Arbitration, Decision No. C96-1185,
Co. PUC Docket No. 96A-287T (Nov. 5.1996)

3. CONNECTICUT - Attached.

Connecticut Department of Public Utility Control, Petition ofthe Southern New England
Telephone Company for a Declaratory Ruling Concerning Internet Service Provider Traffic, Final
Decision, Conn. DPUC Docket No. 97-05-22 (Sept. 17, 1997)

4. FLORIDA - Attached.

Florida Public Service Commission, Complaint of World Technologies, Inc., Against BellSouth
Corporation; No. 971478-TP (August 4, 1998, agenda meeting)-

5. ILLINOIS - Attached.

Illinois Commerce Commission, Teleport Communications Group, Inc. v. lllinois Bell Telephone
Company, Ameritech lllinois: Complaint as to Dispute over a Contract Definition, Opinion and
Order, Ill. CC Docket No. 97-0404 (Mar. 11, 1998)
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6. MARYLAND - Attached.

Maryland Public Service Commission, Letter from Daniel P. Gahagan, Executive Secretary, to
David K. Hall, Esq., Bell Atlantic - Maryland, Inc., Md. PSC Letter (Sept. 11, 1997)

7. MICHIGAN - Attached.

Michigan Public Service Commission, Applicationfor Approval ofan Interconnection Agreement
Between Brooks Fiber Communications ofMichigan, Inc. and Ameritech Information Industry
Services on BehalfofAmeritech Michigan, Opinion and Order, Mich. PSC Case Nos. U-11178, U
111502, U-111522, U-111553 and U-111554 (Jan. 28,1998)

8. MINNESOTA

~ Minnesota Department of Public Service, Consolidated Petitions ofAT&T Communications
ofthe MidWest, Inc., MCIMetro Access Transmission Services, Inc. and MFS Communications
Company for Arbitration with US West Communications, Inc. Pursuant to Section 252(b) ofthe
Federal Telecommunications Act of1996, Order Resolving Arbitration Issues, Minn. DPS Docket
Nos. P-442, 421/M-96-855, P-5321, 421/M-96-909, P-3167, 421/M-96-729 (Dec. 2,1996)

9. MISSOURI - Attached.

Missouri Public Service Commission...-Petition ofBirch Telecom ofMissouri, Inc. for Arbitration of
the Rates, Terms, Conditions and RelatedArrangementsfor Interconnection with SWBT, Case No.
TC-98-278 (April 23, 1998).

10. NEW YORK-Attached.

New York Public Service Commission, Proceeding on Motion ofthe Commission to Investigate
Reciprocal Compensation Related to Internet Traffic, Order Closing Proceeding, NY PSC Case
No. 97-C-1275 (Mar. 19, 1998)

New York Public Service Commission, Proceeding on Motion ofthe Commission to Investigate
Reciprocal Compensation Related to Internet Traffic, Order Denying Petition and Instituting
Proceedings, NY PSC Case No. 97-C-1275 (July 17, 1998)

11. NORTH CAROLINA - Attached.

North Carolina Utilities Commission, Interconnection Agreement between Bel/South
Telecommunications, Inc. and US LEC ofNorth Carolina, Inc., Order Concerning Reciprocal
Compensation for ISP traffic, NC UC Docket No. P -55, SUB 1027 (Feb, 26, 1998)
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North Carolina Response to BellSouth Motion for Stay and Referral to FCC, filed August 27, 1998
in BellSouth Telecommunications v. USLEC and NC Utilities Commission, Civil Action No: 3:98
CV 170MV.

12. OIDO - Attached.

Public Utilities Commission of Ohio, In the Matter ofthe Complaint ofICG Telecom Group, Inc.,
Opinion and Order, Case No. 97-1 557-TP-CSS (August 27,1998)

13. OKLAHOMA

Oklahoma Corporation Commission, Application ofBrooks Fiber Communications ofOklahoma,
Inc., and Brooks Fiber Communications ofTulsa, Inc. for an Order Concerning Traffic
Terminating to Internet Service Providers and Enforcing Compensation Provisions ofthe
Interconnection Agreement with Southwestern Bell Telephone Company, Okla. CC Cause No. PUD
970000548 (Feb. 5, 1998)

14. OREGON - Attached.

Oregon Public Utility Commission, Petition ofMFS Communications Company, Inc., for
Arbitration ofInterconnection Rates, Terms, and Conditions Pursuant to 47 Us. C. § 252(b) ofthe
Telecommunications Act of1996, Decision, Or. PUC Order No. 96-324 (Dec. 9, 1996)

15. PENNSYLVANIA - Attached Recent Orders Opening Related Investigation

Pennsylvania Public Utility Commission, Investigation ofIssue ofLocal Telephone Number
Telephone Numbers to Internet Service Providers Served by Competitive Local Exchange Carriers,
Inc., P-00981404 (August 27, 1998). [and a related motion by Commissioner Wilson.]

Pennsylvania Public Utility Commission, Petition for Declaratory Order ofTCG Delaware Valley,
Inc. for Clarification ofSection 5. 7. 2 ofits Interconnection Agreement with Bell Atlantic
Pennsylvania, Inc., P-00971256 (June 2, 1998). - This order is not attached.

16. TENNESSEE

Tennessee Regulatory Authority, Petition ofBrooks Fiber to Enforce Interconnection Agreement
andfor Emergency Relief, Tenn. RA Docket No. 98-00118 (Apr. 21, 1998)

17. TEXAS - Attached.

Texas Public Utility Commission, Complaint and Request for Expedited ruling ofTime Warner
Communications, Order, Tex. PUC Docket No. 18082 (Feb. 27,1998)
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18. VIRGINIA - Attached.

Virginia State Corporation Commission, Petition ofCox Virginia Telecom, Inc. for Enforcement of
Interconnection Agreement with Bell-Atlantic-Virginia, Inc. and Arbitration Awardfor Reciprocal
Compensationfor the Termination ofLocal Calls to Internet Service Providers, Final Order, Va.
SCC Case No. PUC970069 (Oct. 24, 1997)

19. WASHINGTON - Attached.

Washington Utilities and Transportation Commission, Petitionfor Arbitration ofan
Interconnection Agreement Between MFS Communications Company, Inc. and US West
Communications, Inc. Pursuant to 47 Us.c. § 252, Arbitrator's Report and Decision, Wash. UTC
Docket No. UT-960323 (Nov. 8, 1996), affd US West Communications, Inc. v. MFS Intelenet,
Inc., No. C97-22WD (W.D. Wash. Jan. 7, 1998

20. WEST VIRGINIA - Attached.

West Virginia Public Service Commission, MCI Telecommunications Corporation Petitionfor
Arbitration ofUnresolved Issues for the Interconnection Negotiations Between MCI and Bell
Atlantic - West Virginia, Inc., Order, WV PSC Case No. 97-121O-T-PC (Jan. 13, 1998)

21. WISCONSIN - Attached.

Wisconsin Public Service Commission, Contractual Disputes About the Terms ofan
Interconnection Agreement Between Ameritech Wisconsin and TCO Milwaukee, Inc., 5837-TC-1 00
(May 13, 1998).3

THE TEXT OF THE DECISIONSIPLEADINGS
INDICATED ABOVE FOLLOW:

3Two states have pending for fmal action hearing examiner recommendations finding that the calls
are local -- Delaware and Georgia -- and the issue is involved in proceedings before at least five
additional states in Alabama, Alaska, California, Indiana, and Kentucky.
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Certificate of Service

I, James Bradford Ramsay, certify that I have served copies ofthe forgoing on all persons on

the attached service r
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September 9 Ind 10. 1996

Phoenix"Ari%ona

Jmy L. Rwiibaqh. Barbara M. SehUll and Scon S. Waketit

Mr. lbassell M. sta1£, SWlDLEIl & BEtu.1N Chlnered, IaOft
on behalfofMFS Communications Company. Inc.; mel

Mr. Gary L. Lane. Cocpnte Counsel. US WEST. INC., aM
Timothy Bera. FENNIMORE CRAIG. IllomC)'s. Oft behal
U S \VEST Communications. Inc.

BY THE COMMISSION:

On June 27. 1996, MFS COIMnmications ComplDy, Inc. ("'MrS") filed wi. die Ari

Corporati~n Commission ("Commission") _Petition for A:biU'ltion ofImercoMectionaa- Temu

Conditions ("PetitioG") punuIDl to 47 U.S.C.§ 252(b) orUte TelecommunicaUOftS Act or 19K r")

On July 19. 1996, tJ S WEST Communications. lac. ("U S WEST') filed its Response to .. p"

By Proceclunl 0ftIer da1Id July 2'. 1996. In wbiuaUon wu scheduled for September 9, 19M,

ComaUssi01l'. ofIIaI ill Phoenix. The arbitntioll wu held u scheduled IDd 1tJe .......

cioMS qumeftts in writina OIl September 20. 1996. OIl October 3. 1996. the paJUlS submiftld •

Position StatIm_ ("S1IIemtftt"). which ftInhcr narrowed the issues. Tbe S....... cOlltiStld of I

of the parties' 11l1tIC01IMCti0ll Apecment (..Apment"), with the rem..... disputed pill

hilhlipted. indieatina each pIft)"s posiuon mel proposed contraCt IlnauaP. where _pplicalitt.

issues resolved in ws Decision are those which the parnes indicated remain u ofOctober 3. l'
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switch. The network and switch have me scope of an end office. U S WEST would not receive the

service equivalent o(tandem functionality when it would hook up w;th MFS's network. The networl

provides no ext:rI tn.In1c.inl or efficient service of an area. US WEST does not save use of its tande:r

switch or reduce its capacity needs by use ofMrS's switch.

We therefore qree whh U S WEST that for the purposes of call teminationt the initial MF~

switch should be UU&ed u an tDd office switch.

E,h.ped "aiCC ,mid," !leI" gAl,d

US WEST has requested inscnion of'me fol1owinl pmpaph u D.l.e. to the panics' Apmenl

For purposes of call termination. this Apnment flCoanizes the unique swus of trIIIic
orilinated by and termiDated to enhIDced service proviclm. Thac parties have
historically been subject 10 anacceu c'" exemption by the FCC which permits the \lSI
of Suic Exc_ac TelKommunicatiOftl Service u a substimte for swilChld acCIIS
service. USWC· expects that the FCC will address this exemption in its fonhcominl
access chllae reform ptOCeedin.. Until any sucb reform aft'ectinl eMuacld seMcc
providers is ICcomplishecl. USWC believes it is appropriate to exempt ntnc oriaiftlttcl
to and terminated by enhanced service providers from the reciprocal compcnsaUcm
IZTInlcments of this Acrecment.

MfS' $ position

Cgmmjssjpn', mplUliM

II S \\fEST"$ POsjtjgn

MFS hu requested the followinalanpqe be included in the Apeement:

U S WESTs position is included in the Impp of the proposed parqraph.

DE~ iSION NO~ it.rz.:!..7

The Aareemcat's abbreviation (or US WEST••

This item ofdisp\U wu not disc\lSSlcl at arbiuatioD or in clolifta briefs. The CommissiOft al

must decide this issuIlOlely based upon the positions taken in the Apecmcnt.

The Commiaion will copt the exemption permitted by the FCC. HoMYert " Apnml

should incUe:at.e thai ifand when the FCC modifies the access charp exemption. the A....- willa

be modifiecL

LIt, Dly.,.t chva Qtgc IT, ~Ln

MrS requested that U S WEST not be allowed to include the above lanl\l&le, NUnI that l

anempt to treat traffic bued an content would set a difficult and danllrous precedenL
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STATE OF CONNECnCUT

DEPARTMENT OF PUIUC UTlUTY CONTROL
TIN FfltANKUN SQUARE
NEW 1MAlN. CT 010I1

DOCKET NO. 17.01·22 NfillON 0' THI SOUTHIM NEW ENGLAND
TlLI'HONI COM'ANY POR ADlCLARATOfty ftUUNG
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L INTRODUC11QN

The Sauthem New Engtand TIIephoI. Com~y (SNET)~ the
~ of Pubic Utilly Contrcl (~rtment) rtquesting thIt tr. ~ent IUUe a
OedInltOt'f Ruting to the tlffect that the mutull ccmpenllticn eeneme~ in
Docket No. 94-1Q.02 OPUC IrNIItigIticn into b UntIund!ina of b Southern NN
EnglandT.~ Compeny'. LA Tilicommungtionl Nttwonc -Reopenec1 doeI nat
IPPY to IIUmIIt SIMce PrcMdn (ISP). SNET -VU-. intw _. tNt mutual
compenution IhoUd nat IPPY tD ISP PlaYQn becaUie to do 10 WQJd giYe an unfU
8dVar'age to CompelftMt LocIII EJcNnge CImn (ClECa). rtd tNt ISP ntftc II nat
iocai in nature 1M should nat be sub;ect tD IocIf~~.

The Depertmert lOIidted comments from iI_8IIIlId pnes. AI ttae fin;
comments dillgreed with SNEr. IrQUrnentI and ccndude tNt ISP nmc shcuId be
subject tom~ compenution.

AftIr c:cniderItion of the comments ftIed. 1he petition It'd the Decision in Oockat
. No. ~1Go02. the Department". dIt.-mir* that ISP trafftc IhcuId be subject to mutull

compenution. Accordit9Y, SNET'.~ iI dIniId.

By pMb)n (p.mon) dilled May 71,1;;7. tN SCUtwn NfJw Eng"nd Tlllp''''aW
CCmPlll1Y (SNET Of eompMY) requelted tNt the DepIttment of PlUCIc UtIIIy CorItrat
(Oepnnent) laue a Deda"'ory Ruing tNt the January 18, 1887 Decision in Cock. No.
94-10.02. OPUC 1!'NIIItkH!tion 1M the Untvd!r)g of '" SouOwn New Enatand
T...pnone ComPlny" Lac.t TMcomm&.nic:ltiOnl Nttwork - Reopenec1 geMming mutual
Of reciprocal compenution, do.- nat apply to IntemIt serva PrcMdIr (lSP) trIfftc.

By Ncltice of Request fer Wrttterl Comments (Request) ciIted June 13. 1987, II
interested persons were~ the opportuMy to fie witt\ the OepIrtment wnu.n comments
8ddressing the following ....:

1. WhettW the Docket No. 94-10.02 0eciIi0n gcNWnng mLUaf
c:oft1)II ration appMs to Internet seMca Proww (ISP) nfftc.

2. WhettW ISP tnIfftc shcutd be ccnidef'ed iitJatate or nntIle in
"....

3. Whether the coD fer t8rminlting ISP tnItftc WOJki IINedy be
IW:CN.-.d pnar to impoMjon d "...,~1Mtior..



4. WhIttW ISP tnImc iIt.-mi~trIfftc cny

5. W~ any particular group or indMdull • PRMded _ com....
ICNIntIge by .,1oWtng m~1 compensatiOn fat ISP trItftc.

6. Other pertNnt issueS dirldly r..1d to tniS PIUtion. '

The Deplrtment iIIued _ drwft Decision in tnil docklt on August X. 19;7. AI
pertieae:-ntI WWI prCMdld an opportunity to submit writlIn~ to and oraa
arguments on the draft Oecilion.

L INET '1 i ilION

SNET .... tNt ISP trIft'c iI wmnting any Ind ex- net '-II wIN'1 the
trdioNl MMc:es m&AIII com~ WIll to~. SNET c:IIims thIt the mlin
aaumption d mutull com~ iI bit or9nIdng Ind twmiMting UMgI wcUd
t:..nce out t:MIt\t.-n the caniefI wth InY imt.11JI'a or cIftenIl QI 1'1 that n1fc being
~iodically.med by _ PlIyment from or-. cam. to the oetw. AcconIng to SNET, lira
ISP ntrac iI t8rminlting any, the ccrnpetitiYe 10cIII~ en. (ClEC) ..w.g hit
ISP would ,.. t.ve to compensate SNET. SNET m""" hittli~cadi to ISPs
do nat -.miMte in the Ioc* ICC•• and trI~.. (LATAo) wtwI the ISP', fIlCiIties
Ind dati __ .. k:lcatId becaa _ tt-. call .... c:.ried ICfQIS LATA boundariII tNW

the IntemIt to kaItio. beyond CoN.ctic\t. SNET c:oncIl... thIl ISP nmc. thnfcn,
iI nat 1c1Ca,~ ill n"Indy nerstate. inttrUChange ntftc. Pdcn, pp. ..e.

SNET ItIo mUUinl trial the Fedni camm~.Commilllion (FCC) _
COl I iItendy -.wei ISP tnItftc to be .... 1'1 nIIIure. While noting thIl m&AIII
comper"Mdon ill dIIigned to compeN.lte • wminlllng carrtIr far .. ccD in com~
the call. the Com~y ... thIIl. in the C8M of ISP nmc, IntIImIt MtVice prcMdn
compenute ClECt for .-vtng the ISP ttvough the ,... ctwged the IUCIa1ber. ar
SNET IUbIicIZeI ".. CLEC', CCIIa in proWIng ..w:. to h ISP, CI' bcIItl. SNET wg~
that _lowing _ carner to be compensated~m~com~ far the coa it ill
arl8dy reccMlting would be an unnended~ d 1N Departrnertl mutultccm~
policy and would grart thole caniets servtng ISPI an~ oompetIiYe adVaruge.

Addlicnly, SNET~ tNt IUtljeding ISP ntftc tom~com~ 'IlfIOUcI
require SNET to pu-ct•• IddItionaJ nerccnnect tn.na to the ClEC8' trMtc:nes. In hi
cae. the CCmPMY cIIIims tNt I WOUd _ be~ to pay the CLEC fat the
termilWtian dthole ISP call originated from _ SNET IcaI CUltonw. SNET IU8I'tI thIt
sinCe tniI tnIfftc iI orvr _ting only. I 'MUd patentiaIy be ~bIe to PlIY ccmpenaaticln to
ttae CLEC8. ett. Iigniftcant COlts include networ1c inYeItmeri for trunks, twttch

, In "panM to treR~ b~r-=e~ <:cmlT*G tam CN taIIoMng: Amn:a~. Ire.
(AC1); AT&T~ r:I New EngIInd. Ire. (ATIlt~ 14....,.~); ea.
CO • .acu TIIilXIrft. L.LC (Cal); MC1 T-.::cmllUntiClbOl_ ~l I:Ma); '1Ft 11t._ d
CO.lIC:tIcU. Ire. ("FSI): n T.-.:wt~~. InC. (TCG. ~, b
~).



...

The CcmPMY fur1tw __ ht ISP tra1ftc.~ t.-minating to In ISP on
SNEr, netwcn 01 an I CLEC', necwortc. esc. nat fmI wtlt'in the dl'ftnition of the
tnldItionaIlIMCeI mutual ccmpensaticn ... to _r_. According to SNET. subfet1ing
ISP trI1I'1c to the mutYlt ccmpensaticn piIn (P*,) ~Id In h Jlr'lUlty 11, 1SlQ7
DecI5iX'l in Docket No. 94-1().02, would -'low tenninating carrier$ seM~1 ISPs to avid
then'IMtVes fA I lOoPhOle~ ahe ndI.

In the event the~ dltetmi,. th8t mLDJllt compensation a~ies to ISP
trIftIc, SNET ... tNIl the oec.;on" 00ckIIt No. M-1Q.Q2 rlq\ir. the Oec:*tmn to
*OnIider iIlI mutulil ccmpenuticln poley t.c:a..- I pr'f:Nides the CLEC3 wdh an unfIi'
....... SNET cora.ldI tNt if ISP tndftc -. naucMd for mutua! compenabon
pul'f.\lC••, It WCUd be ..-quired to camperMte the ClEC for the t.-miNlticln of that trIffic.
SNET aill) ccntendl ttwt lira ISF's do net ori;iI- tratftc, the ClEC WQJtd neYer hew
to compenllte the ComJ*'Y .., II ccrnpenuticln ftoMng in ortt one diredion. The
above comments can be found in the P8tIicIn, pp. 6-8.

•• IIAItT1CIIiANTS'IIOII11O'"

A. AOL

The Pw1k:i~nts gIt*1lfty~ SHeri PtIIIIun· and recommend thIt the
~ rIjct SNer, ctIIimS a'1d dlny II rwcJJI" for 0Idnt0ry R~. AOl
CCrnm". p. 1; Cox Commera pp. " 3: MFSI CCmrMntl, p. 2; TCG eomm.., p. 1
AOl .-_ that the c.nment IhouId deny the Pillion and r.rnrm tNt .. mutull
ccmpenutiCln Mel~ to II nrnc n:t.dng ISP nrnc. AOl CGmmentl, p. 1. AOL
apr,. tMt the PtdIcn~.. the State'. plOCClmpediw poley n:t the mand1t81 of
the Tlla:ommunicdonl Ad cf ,. (1. TtlIccm Act) and II IYtdencI of SNEr.
r1IfuIaI to ICCePl that I mUll ttwtIftton fram the .prcUct8d mol~ .......rorvnent ta the
rtN tllecomm""'atIcI.... In~. SNET illbmpting to Ll'tdlrmine the eLEC',
abilay to .. ISPs by~ the~ and the 1. TI6com Act', mutull
compensation regime. AccDtJng to AOL. if b Ptdion iI~. CLEC. wautd be
denied compensation tor load tnIfftc tlrminlted an their networ1cs t:le.ci upon the idIntIy
cf the end~ betng c:aIed. 0eniII of campell_tion to CLEC. for trIfftc terminating on
their netwa1CI to ISP IRS~ may ,.. in dilcrimlNltory tre8tmett cf CLEC. in
compilJilon with ~jIIcen ILECa.2 AOL condudes tNt~ this...,;o, ClEC. would
bed~ from m.r1clli lQ thW IeI'Yices to ISP nS~ and III lSP trIft'c would be
driven *k to the 'lEe becauee.~ campensation, there iI no incerttiYe fOl CLECa

2 SNET CiU'I'lI tnIt III~ to~ IsP 1rIIlIc tram IftAUII~ • T'lCIl diIctmnIlcry
DICa.... I$P U"IIlI'c • nat ..,., to fI'f ca. _ fI U1IlIIc. In Iugport ct IMt~ SI'ET
rnarUatW tNt ISP trIflIc ill nat tacII t:rtdc. tu ....... n NIl.ft SNET.-o nwrun lNt ISP
trWftc •~ tl¥ uruudV lang hClICIng tIn'*.• nat \QCII. I:U~ tN traNmUICln eI
~. ~. StET lugglllI IMt • DIc'MI'nIr't ftncIng I'IIl ISP trIft'c • nat ,utI9ICl to~
oam~ wauIG nat diIctmnIIa IQIftt IIPf PII1b* MgnWt ct Q.£ca' n UWI St£T
ReciY ConmentI. po. g Ind 10.
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compenution a;~"" and the~ mUit f'tieCt the PICIticn Ind Ifftrm thIt ISP
tnI1ftc • aubjec:t to mutual ccmpenIaticn. cax CcrNnenta, p. 3.

Moreover, CoX pnMdes two reasons wny Ioca! c* to ISPt cannot be cMIifIed.
anything CldW thin IOcII trItftc. Firlt. an ISP iI nat a tlJI=mmunaticnl canillr, ~ • I
CUllan. purcnnmg tllep."lone serva from a LEC or CLEC Ike any caw CUltomec.
Secondly, Cox argu. that a~ ill ccnsidItId • being terminated or comCl'lted to a
custom.,i~ of whit thIt CUltomer doeI wtn the CIII on II CMn nerwatk.
Themore. Cox auerta tNt the f-=t tNt In ISP may routIt the CUllom. tnItfic to the
source of the Infonnltion fer wtich the CUllom•• paying the ISP iI no bDs for dlrnl'lg
ttwt the trIft1c thII origHWted • IOC-' ~ IccaIy tlrm"'" It WI end user (ISP) •
anytning attw than ICaj trIfftc. Cox COfnnwtI, pp. !Sind 8.

LMtIy. Cox dillgI"nl with SHer, dIim thIIlSP trIfftc ill r:ttVy tMniniting traffic.
Cox ._ that when I SHET~ af9nItes I all to In ISP who •• CUltomer at
.ahIr L.EC ar ClEC. 1M tNt I8QOnd caniIlr cam..- the CII. the trwftic It-.. ftows.
bcICh~.m (from the SNET CUItOm.) Ind dcMnI1J WT\ (10 the SNET CUllom..,. Car
opnes tNIt the tnIfftc iI nat only tenniNlting to the ISP but aile ftcwI frcm the ISP to
SNErs customers. Cox Comments. p. 7.

D. Mel

MCI~ lNIt ISP nmc IhcUd be cOli_deled itlbililtMl ., nIIh.n Ind the
J....-y 17. 1988 DeciIian in 0CIckIIt No. Mo1().02 gcMmi'1g m.... comPII-.tian
__ to ISP nmc. MCI I.. 1s tNIt l"lCI wtww in 5251 (b)(5) d U. 1_TIb:lm Ad tid
CohSP'- 01 in the FCC', Fr. RipCII1 and Order. CC [')ocQt No.... In the MatW t:A
ImpMm".qaon of '" L.ocIt Comod9n PrqattIkD In b Tllptnm~. Ad of
1m (FiritR~ Ind 0"*), .. the~ of~ ecmper...uon otlIlgattcna
rwncMId from any~ tnrtftc hit origIwt_ and tetminlt.~ I local .. tined
~ the identity ar uugecna~ of thI ndMduII end \.r. MCI 1Ii'* tNt
mutulll ccmpr.utiCln~era impclMd on II lEe, .. nat limNed by the fId ht
they cnarge thW nI ue.- CUltomet'l far ItaI MMceI pnMdad Ie 1hIir CUltamn.
According to MCI. a c.II ptIced rNfI the pubic IWCtch netwonc (PSN) ill conIiderId to be
terminlted when I iI ...-lid to the tll~ exen.nge ..va be8ring 1M caJIed
telephone number. MCI ... tNt •• commurationl seNtce.• all iI completed It
tn.t poert. regardless of tt'e del dy er...of the eaned perty. Thlrefcn,' cal to., ISP
• termlNlted • the point I iI deIWted to thete~ exchange setViee pureNled by
the ISP. MCI Cormw1tI. pp. 2·7

Melillo erg.... thIt ISP trafftc iI nat tetminlting only trIIfftc. because ISPs IWYe
outbound uuge. Mel CCIIWtCII that the~ Ntrnn of ISP trafftc fer pufllCI•• of
intereatriIrm~ ccmperution obligIItiCInI cx- net dIpend en~ indMdLlal
end~ 01 their calling ..". DecaUie I ill C*TiIt trafftc in IN ... tNt
determines muUI ccmpenution. AddIiCInIIIy, Mel dIimI tNIt l"lCI f*ticu&Ir PJP ar
indMduaI iI prcMded • competliYe advantage by Idawi1g mutull com.. II8tiOn to ISP
tmftc. t..I!y, Mel CCl'ltIndi tNt thI PIdion ill CCl'G~ tl) thI.-....y 10. 1987 Decillion
in Oockllt No. ~. ~, af Mel TlllCOM!unicIticnt CorpF for
Arbib atiQQ Pursuant to S«tiCIn 252(b) of the TIII =ommunic:atiQ! Ad of 1_ in wt'Iict'l



the~ Idcpted the 0Icn. 2., 1_ F'ftIII MIIIItic:Jn AMrd. far .,
.~ for Nttwork Ir~ a"d R.... biro'" SNET n MCI
<• .-nent): MCI 1111" tI'\It no whn in the~ ill prcMded thIt SNET may
rwf\M to camper'Qtl I far terminating lrat trafftc thIt origNteI an SNEr. MtWark by
Singling out apecme r-a.. of IcaII call tor Ixclulion fram itS mwal c:cmpenution
cdgItionS. According to MCI, SNET "- improper1y rwfuIed to trIIllSP 1rIfI'c • ~ of
ita mutual compen&ltion~ WIn MCI.

MCI lteo dIiT\s tNt SNET wi nat PIIY cernPI'''''' far the wminlticn of ISP
tnI1ftc 0Yf6 MCI'. fecjItieI-.d an tN J..-y 17,1. DeciIion in 0cckIt No. 94-10
02. Mel .... thIt SNE,... poIiticn ill faduIIIIy and IIgdy incor'rICt blC:aUM thI-w:.
" question iI I type of MMce ttwt wauId be n:NdId in tN PtIn. MCI..., __ tNt
SNer. poeition ill incorrtd the PIIn c*- nat pnMde for, or contemp6lta tNt.
camer. c:.n pick and cr.ocM wNch end ~ I __ to I1dudI ""* m....
compeneation IITMgImftalnd YINch I MUd -*... MCI~ thIt undet the P\an.
II~ of k:lcaI .w:e CUItlom.. d II it.cor*-....ctIng CIITiItI .. blinded together,
withoUt~ .. MCROYW, MCI -vu- ttwt SNET mpl'QPltty MIUITleIIhIt MCI iI
overcompensated an the .. of one CUIIDmer. wIhcU CGnIidIrinQ II, paymns~
into -=court netwattc imeatmel'1t and tatII CUIIIr.WtW... F\I1tw', MCI .;u. tNt SNET
ililgaly~ in itS claim tNIt I iI an Nppap iItI and \ftI ~ended 10M of the PW\ tD
include II kat MNice CUItornn in the dlt8rmiNlticn of m~ c:cmprMtian,
At:t:Qdng to MCI, the~ UPIII'y~ ... II kx:lII MNiCe ftnIft'tc be incIIldId
~ mutull ccrnpenlltion~ tglmenla, rnUfng no diIti.aD. among or bIt't~

~ of end~ nat omtIIng .,., fran the nI.ItUII c:crnperution rnDL

LaIIty. MCI IlIlrts tNt SNE"', cIIim at nIlWeItc tudInI clue tD ISP trItftc ..
~ and 'NIhoUt rMII. MCI" tNt trrt IUCt't tudInI may Il1o be tIIf-l'lftlcted
by SNEr. own ....... IrUmIllCCl••~ ..s '" incll.I'~ I.M at -=and
•..-1CttWty prornc:Dd by SNEr. Acconlllgly. MCII'IqI .... tNt thI~ cnct
SNeT to indUdllSP tratrc t.mIr mWJII cornpenutlon ~entI pending tN ftnII
r.-ol\b)n of tt1. iISUI. The IbOYI~ can be found in Mel CcmmentI, pp. 1().1.


